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n Feb. 2, 2015, President Barack Obama submi ed his fiscal year
2016 budget to the Congress. While congressional Republicans
immediately rejected the plan, the budget proposal illustrates the
President’s priori es for the next fiscal year. The budget plans also include a
number of savings in health care, par cularly in Medicare, that Congress may
eventually adopt either to reduce spending or as funding oﬀsets for other
priori es. These savings also may become targets for budget saving or oﬀsets
in the future. Republicans in Congress will respond with their own budget
proposal and although they rejected the overall proposal, the savings in
health care in the President’s plan also may be used by the Republicans.
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Overall, the proposed $4 trillion budget would increase the deficit by $474
billion, or 2.5 percent of the gross domes c product. Policies proposed in the
budget would add approximately $5.7 trillion to the na onal debt, compared
to an approximate $8 trillion under current law. The President would
eliminate the sequestra on process that would exceed the current
discre onary spending caps by $74 billion. Within the proposed higher
spending caps, the President proposes $40 billion, or 8 percent, above the
current fiscal year. The discre onary spending proposals open the door for
possible Administra on‐Congressional nego a ons to raise the discre onary
spending cap.

Health Proposals
Department of Health & Human Services
The budget proposes $83.8 billion in discre onary spending for the
Department of Health and Human Services (HHS).
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Medicare
The budget includes Medicare legisla ve proposals that
are es mated to save almost $390 billion over 10 years, most
of which would come from providers. The Medicare proposals
are intended to reform the care delivery system, increase the
value of Medicare providers’ payments, structurally reform
Medicare and its appeals process, and con nue
implementa on of Aﬀordable Care Act (ACA) Medicare
reforms.
Medicare physician payments are assumed to be frozen at
current rates but the budget proposed to repeal the Medicare
sustainable growth rate (SGR) payment system. The specifics
of the payment alterna ve are not included in the budget, but
notes last year’s legisla ve eﬀorts. The budget es mates that
replacing the SGR would cost $44 billion over 10 years. HHS
Secretary Sylvia Burwell signaled support for the legisla on
from the 113th Congress when she stated that, “The
administra on supports the type of bipar san, bicameral
eﬀorts that Congress undertook last year.”
Immediately a er the President’s budget was submi ed to
Congress, the Congressional Budget Oﬃce (CBO) projected a
10‐year freeze in Medicare physician payments at $137.4
billion. CBO also updated the es mate of last year’s
compromise SGR legisla on from $144 billion to $177.4 over
10 years. The increases in costs are the results of using some
of the budget oﬀsets that are no longer available to pay for a
permanent repeal of the SGR.
Primary care physicians would benefit from the budget’s
proposed conversion of the ACA’s temporary 10 percent
Medicare primary care incen ve payment program to a
permanent program. The budget assumes this program would
be made permanent in a budget neutral manner within the
Medicare Physician Fee Schedule.
The budget would also amend the physician self‐referral in
‐oﬃce ancillary services exemp on. Eﬀec ve calendar year
2017, the budget would prohibit self‐referrals for radia on
therapy, therapy services, advanced imaging, and anatomic
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pathology services, except in cases of a clinically integrated
prac ce that has demonstrated cost containment.
For hospitals, the budget would revise the Hospital
Readmission Reduc on Program to use a Hospital‐Wide
Readmissions measure based on broad categories of
condi ons. Hospitals also would be required to code
condi ons as “present on arrival” and not “present on
admission” to meet Medicare Hospital Acquired Condi ons
payment and repor ng requirements.
The budget would reduce payments for Cri cal Access
Hospitals (CAH) from 101 percent of reasonable costs to 100
percent for a savings of $1.7 billion over 10 years. In
addi on, the budget would prohibit the CAH designa on for
hospitals that are within 10 miles of another hospital. This
would save $770 million over 10 years.
The budget addresses Medicare Dispropor onate Share
Hospital (DSH) payments. Under the proposed change,
individuals who have exhausted Part A inpa ent benefits or
who have enrolled in a Medicare Advantage plan would be
included in the Medicare frac on of the hospitals’ DSH
pa ent percentages.
Post‐acute care providers would experience payment
reduc ons in several ways. The budget would reduce the
market basket update for inpa ent rehabilita on facili es,
long‐term care hospitals, and home health agencies by 1.1
percentage points in each year from 2016 through 2025.
Payment updates for these providers would not drop below
zero as a result of this proposal. For skilled nursing facili es,
the budget would reduce market basket updates under an
accelerated schedule, beginning with a ‐2.5 percent update
in FY 2016 tapering down to a ‐0.97 percent update in FY
2023.
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For post‐acute care, the budget would also save $9.3
billion over 10 years by implemen ng a bundled payment for
post‐acute care providers, including long‐term care hospitals,
inpa ent rehabilita on facili es, skilled nursing facili es, and
home health providers.
Medicare prescrip on drug policies would be
changed. The budget proposes to align Medicare drug
payment policies with Medicaid policies for low‐income
beneficiaries by requiring drug manufacturers to pay the
diﬀerence between the rebate level they already provide Part
D plans and the Medicaid rebate level. In addi on,
manufacturers would be required to provide an addi onal
rebate for drugs with prices that increase faster than
infla on.

The Medicare appeals process would be modified to
address the backlog of pending claims. The Oﬃce of
Medicare Hearings and Appeals and the Departmental
Appeals Board Authority would be authorized to use a
por on of Recovery Audit Contractor recoveries for
administering the recovery audit program. The budget
would increase the minimum amount in controversy
required for an Administra ve Law Judge to adjudicate a
claim to match that of Federal Court. In 2015, this amount
was $1,460. The budget also would allow HHS to adjudicate
appeals through sampling and extrapola on techniques.
The budget includes other Medicare legisla ve
proposals, such as the following:


Allow HHS to assign Medicare fee‐for‐service
beneficiaries to Federally Qualified Health Centers and
Rural Health Clinics that par cipate in Accountable Care
Organiza ons (ACOs). In a separate proposal, ACOs
par cipa ng in a two‐sided risk model would be
permi ed to pay beneficiaries for a primary care
visit. Beneficiaries without supplemental insurance
would have all or part of their cost sharing covered by
the ACO. Those with supplemental policies would
receive a payment from the ACO. Medicare would not
make addi onal payments to cover the costs;



Permit non‐physician prac oners to document the
face‐to‐face requirement for Durable Medical
Equipment claims;



Reduce Medicare bad debt payments from 65 percent
to 25 percent over a three‐year period for all providers
who receive such payments; and

Medicare payment for Part B drugs would be reduced by
lowering the payment from 106 percent of the average sales
price (ASP) to 103 percent. If a physician’s cost for purchasing
the drug exceeds ASP plus 3 percent the drug manufacturer
would be required to provide a rebate to the physician so that
the net cost to the physician equals ASP plus 3 percent, less a
Secretary‐determined overhead fee. HHS also would be
authorized to pay a por on of the en re amount above ASP in
the form of a flat fee.
For the first me, the budget would authorize HHS to
nego ate with manufacturers to determine drug prices under
the Part D program for biologics, as well as high‐cost drugs
eligible for placement on a plan’s specialty er. The proposal
would require that as a condi on of par cipa on in the Part D
program, manufacturers engage in nego a ons with HHS and
supply the department with all data and informa on
necessary to come to an agreement on price. The nego ated
price would be indexed to the Consumer Price Index and Part
D plan sponsors would be permi ed to nego ate addi onal
discounts below the nego ated price.
The budget addresses drug availability by proposing to
prohibit “pay‐for‐delay” agreements between brand and
generic pharmaceu cal companies. The Federal Trade
Commission would be authorized to block companies from
entering into such agreements.
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Charge new Medicare beneficiaries, beginning in 2019, a
$100 copayment per home health episode.

The budget also includes a number of ACA provisions that
reduce Medicare spending. For example, the budget assumes
a value‐based purchasing program for skilled nursing facili es
will begin in FY 2019. Medicare payment for clinical
laboratory tests would be linked to private sector payment
rates.
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The budget includes an ACA provision that revises the
End State Renal Disease prospec ve payment system by
delaying the date that oral‐only drugs are included in the
payment bundle from CY 2016 to CY 2023.
The budget also notes that the ACA expands the list of
criteria that HHS can use to iden fy poten ally mis‐valued
services in the physician fee schedule.

For More Information
For questions regarding any of the issues covered in this Alert, please contact:


Julius W. Hobson, Jr. | Senior Policy Advisor | 202.6268354 | jhobson@polsinelli.com



Darryl Drevna | Legislative Director | 202.626.8303 | ddrevna@polsinelli.com



Stephanie Kriston | Legislative Director | 202.626.8353 | skriston@polsinelli.com

To contact another member of our Health Care practice, click here or visit our website at www.polsinelli.com > Services >
Health Care Services > Related Professionals.
To learn more about our Health Care practice, click here or visit our website at www.polsinelli.com > Services > Health
Care Services.
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About Polsinelli

The Polsinelli Health Care practice comprises one of the largest
concentrations of health care attorneys and professionals in the
nation. From the strength of its national platform, the firm offers
clients a depth of resources that cannot be matched in their
dedication to and understanding of the full range of hospitalphysician lifecycle and business issues confronting health care
providers across the United States.
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Polsinelli is a first generation Am Law 100 firm serving
corporations, institutions, entrepreneurs and individuals
nationally. Our attorneys successfully build enduring client
relationships by providing practical legal counsel infused
with business insight, and with a passion for assisting
General Counsel and CEOs in achieving their objectives.
Polsinelli is ranked 18th in number of U.S. partners* and
has more than 740 attorneys in 19 offices. Profiled by The
American Lawyer and ranked as the fastest growing U.S.
law firm over a six-year period**, the firm focuses on health
care, financial services, real estate, life sciences and
technology, energy and business litigation, and has depth
of experience in 100 service areas and 70 industries. The
firm can be found online at www.polsinelli.com. Polsinelli
PC. In California, Polsinelli LLP.

Recognized as the "Law Firm of the Year" in Health Care for
2015 by U.S. News & World Report, Polsinelli is ranked no. 2 by
The American Health Lawyers Association and no. 3 by Modern
Healthcare.* Polsinelli’s highly trained attorneys work as a fully
integrated practice to seamlessly partner with clients on the full
gamut of issues. The firm’s diverse mix of seasoned attorneys
well known in the health care industry, along with its bright and
talented young lawyers, enables our team to provide counsel
that aligns legal strategies with our clients’ unique business
objectives.

* Law360, March 2014
** The American Lawyer 2013 and 2014 reports

*AHLA Connections and Modern Healthcare, (June 2014).

About this Publication
Polsinelli provides this material for informational purposes only. The material provided herein is general and is not intended to be legal
advice. Nothing herein should be relied upon or used without consulting a lawyer to consider your specific circumstances, possible
changes to applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client
relationship.
Polsinelli is very proud of the results we obtain for our clients, but you should know that past results
do not guarantee future results; that every case is different and must be judged on its own merits;
and that the choice of a lawyer is an important decision and should not be based solely upon
advertisements.
Polsinelli PC. In California, Polsinelli LLP.
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